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counsel and potential grounds to challenge the 
timeliness and adequacy of the insurer’s res-
ervation of rights under governing law in the 
applicable jurisdiction;

• A greater willingness on the part of many insur-
ers to pursue risk transfer and/or cost recovery 
claims against policyholders and/or other insur-
ers by various avenues, including reserved 
rights to recoup settlement and/or defense costs 
incurred in response to noncovered claims; 
pursuing direct claims for equitable contribu-
tion and/or derivative demands for additional 
insured coverage on behalf of their policyhold-
ers; and advocating for pro rata vs. all sums 
allocation approaches when losses span multiple 
policy periods;

• Major inroads in the claimant’s ability to over-
come an insurer’s ability to shield its claims file 
from disclosure by invoking the attorney-client 
privilege when defending against allegations of 
improper claims handling;

• The increased importance of forum and choice 
of law determinations in driving the out-
come of certain types of coverage disputes, 
such as defective construction claims, given 
clearly delineated, albeit shifting, majority and 
minority positions concerning recurring issues 
presented by these disputes;

• The introduction of a broadened array of pol-
icy forms tailored to specific risks, such as cyber/

Changes in Latitudes, 
Changes in Attitudes 

Looking Back over 25 Years 
of Coverage Litigation

By Barbara O’Donnell and Lisa A. Oonk

In February 2017, the Insurance Coverage Litigation 
Committee (ICLC) celebrated its 25th anniversary, 
prompting us to look back on what has changed, and 

what remains the same, in the world of insurance cov-
erage disputes and litigation. At first glance, today’s 
coverage disputes continue to present variants of many 
of the topics examined at early ICLC meetings. A key 
distinction, however, is the complexity presented by a 
greater number of disputes because of significant dif-
ferences in the ways courts around the country address 
many pivotal coverage questions, new sources of dis-
putes arising out of emerging technologies and business 
models, and a proliferating array of statutory claims-
handling requirements that heighten extracontractual 
liability risks.

The most significant developments identified by 
our review of 25 years of coverage disputes involve the 
following:

• Expanded sources of extracontractual liability 
for unfair claims-handling and settlement prac-
tices, with heightened statutory penalties for 
noncompliance and a greater awareness of the 
potential upside of pursuing bad faith claims 
against insurers in many jurisdictions;

• Increased scrutiny given to an insurer’s reser-
vation of the right to contest the availability 
of indemnity coverage when undertaking an 
insured’s defense, including questions regard-
ing the insured’s entitlement to independent 
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data breach exposures, employer liability claims, 
directors and officers liability claims, profes-
sional liability claims, and/or state-specific 
liability exposures, which in turn give rise to 
disputes over untested language;

• The ability to enlist the assistance of a grow-
ing number of mediators who are well versed in 
understanding and resolving complicated cov-
erage disputes, including high-stakes claims 
involving a large number of parties; and

• The emergence of new sources of potentially 
high-stakes coverage disputes, including ques-
tions concerning the availability of coverage for 
data breach claims, cyber liability, privacy/social 
media claims, and liabilities arising out of emerg-
ing technologies including drones, autonomous 
vehicles, and nanotechnology, in conjunction 
with battlegrounds over faulty construction and 
other sources of high-frequency claims.

Against this backdrop, this article focuses on four 
important developments that heighten the overall 
complexity and stakes presented by many insurance 
coverage disputes: (1) expanded sources of exposure 
to extracontractual liability; (2) increased readiness to 
challenge the effectiveness of an insurer’s reservation 
of rights; (3) differing judicial approaches taken to the 
allocation of losses over multiple policy periods; and 
(4) a diminished ability to withhold claims file materi-
als from discovery by invoking privilege.

The Evolving Bad Faith Litigation Landscape
Extracontractual liability claims against insurers, 
and the potential for reverse bad faith claims against 
policyholders, have rightly received considerable 
attention from ICLC’s inception. Now, insurers are 
confronted with an increased array of potential stat-
utory and/or common-law penalties for wrongful 
claims-handling and/or settlement practices that can 
open the door to recoveries well in excess of stated 
policy limits.

The following scenarios have proven fertile sources 
of bad faith claims throughout the 25-year history of 
this Committee:

• Low policy limit and high-exposure claims;
• Lost opportunity to settle within policy limits;
• Failure to keep the insured informed of mate-

rial litigation developments and/or settlement 
opportunities;

• Flawed investigation that is unduly focused on 
developing grounds to deny the claim;

• Competing claims for insufficient policy limits;
• Mishandled control of the defense, including 

disregard of conflicts of interest and/or the 
insured’s entitlement to independent counsel;

• Failure to timely apprise the insured of coverage 
limitations and/or defenses;

• Overlooked traps in demand letters and/or insuf-
ficient attention to efforts to manufacture a bad 
faith claim in problematic jurisdictions;il
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• Material violation of stat-
utory claims-handling 
requirements; and/or

• Problematic claims file 
entries or gaps.

Particularly in situations involv-
ing low limit personal line policies, 
such as automobile or homeown-
ers policies, the potential avenue of 
recovering considerably more than 
the policy limit by looking for ways 
to develop a viable bad faith claim, 
or at least using a threatened claim 
to leverage a higher settlement, 
can hold great appeal. As with any 
other potentially lucrative practice 
area, inroads made in establish-
ing effective ways to buttress viable 
avenues of recovery soon attract 

more claims and a greater commit-
ment of resources by the plaintiffs 
bar. Thus, it is not surprising that 
more emphasis is often placed on 
developing a foundation for a suc-
cessful bad faith claim than on 
resolving the underlying coverage 
or liability dispute.

The genesis of today’s wide array 
of extracontractual remedies is the 
viewpoint that insurance policies 
operate as contracts of adhesion 
that impose onerous terms on par-
ties lacking meaningful bargaining 
ability and the belief that insur-
ers will place their interests above 
their insureds when exercising their 
contractual right to control the 
defense and settlement of claims 
unless effective penalties defer 
them from doing so.

The implied covenant of good 
faith and fair dealing inherent in 
all contracts, including insurance 
policies, provided the initial step-
ping stone for increased judicial 
willingness to permit policyholders 
to recover contract- and tort-based 
remedies when they could make a 
persuasive showing that they were 
harmed by the insurer’s failure to 
place the insured’s interests ahead 
of its own. An insurer’s failure to 
abide by the covenant of good faith 
and fair dealing when exercising its 
rights and obligations pursuant to 
the express terms of an insurance 
policy rests at the core of a wide 
range of situations in which insur-
ers can be required to pay amounts 
that would not otherwise be cov-
ered under the express terms of the 
policy (hence the phrase “extracon-
tractual” liability).

Over time, courts voiced wide-
spread acceptance of the premise 
that insureds should not be 
restricted to contract-based rem-
edies when their insurer’s actions 
left them exposed to an excess ver-
dict or other adverse outcome. As 
the Florida Supreme Court noted 
in Allstate Indemnity Co. v. Ruiz, in 
reviewing the evolution of bad faith 
claims in Florida and elsewhere, 

“common law third-party bad faith 
actions [arose] in part because the 
insurers had the power and author-
ity to litigate or settle any claim, 
and thus owed the insured a cor-
responding duty of good faith and 
fair dealing in handling these third-
party claims.”1 Quoting from State 
Farm Mutual Automobile Insur-
ance Co. v. Laforet,2 the Ruiz court 
provided this overview of the emer-
gence of common-law bad faith 
remedies against insurers:

Until this century, actions for 
breaches of insurance contracts 
were treated the same as any 
other breach of contract action 
and damages were generally lim-
ited to those contemplated by the 
parties at the time they entered 
into the contract. Eventually, 
however, insurance contracts 
began to be seen as distinguish-
able from other types of contracts 
because they came to “occupy a 
unique institutional role” in mod-
ern society and affected a large 
number of people whose rates 
were dependent upon the acts of 
not only themselves but also of 
other insureds. . . . Under liability 
policies . . . insurance companies 
took on the obligation of defend-
ing the insured, which, in turn, 
made insureds dependent on the 
acts of the insurers; insurers had 
the power to settle and foreclose 
an insured’s exposure or to refuse 
to settle and leave the insured 
exposed to liability in excess of 
policy limits. This placed insur-
ers in a fiduciary relationship 
with their insureds similar to that 
which exists between an attorney 
and client. Consequently, courts 
began to recognize that insur-
ers “owed a duty to their insureds 
to refrain from acting solely on 
the basis of their own interests in 
settlement.” This duty became 
known as the “exercise of good 
faith” or the “avoidance of bad 
faith.”3

TIP
As TIPS ICLC  

celebrates 
its 25th 

anniversary, a 
retrospective 

review of 
recurring 
issues 

highlights the 
continuing 
complexity 
and high 
stakes of 
insurance 
coverage 
litigation.
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in Providence, Rhode Island, where 
she cochairs the firm’s New England 
regional Insurance Coverage/Bad Faith 
Practice Group and focuses her practice 
on insurance coverage, extracontractual 
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Further incentivizing the pro-
liferation of bad faith claims is the 
enactment of unfair claims-han-
dling statutes that permit prevailing 
policyholder counsel to recover 
their legal fees and also subject 
insurers to an award of multiple 
damages, punitive damages, and/
or other statutory penalties well 
in excess of policy limits. Com-
pounding matters from the insurer’s 
vantage point, some statutes also 
allow claimants to pursue claims 
against insurers for statutory pen-
alties, multiple damages, and 
attorney fees in instances when 

an insurer fails to pursue effec-
tive measures to settle claims in 
which liability and damages were 
arguably clear.4 In situations when 
a claimant can directly pursue a 
bad faith claim against the defen-
dant’s insurer, an insurer may well 
find itself engaged in bad faith set-
tlement with the claimant over 
asserted delays in settling claims 
even when the insurer fully satis-
fies a judgment entered against its 
insured or negotiates a full release 
of claims against the insured.5

As a consequence of these 
developments, courts in some juris-
dictions have voiced concerns 
that bad faith claims are some-
times being pursued too freely to 
secure lucrative recoveries against 
insurers rather than as a means of 
protecting legitimate policyholder 

interests. As a California judge 
commented, “It seems to me that 
attorneys who handle policy claims 
against insurance companies are no 
longer interested in collecting on 
those claims, but spend their wits 
and energies trying to maneuver 
the insurers into committing acts 
which the insureds can later trot 
out as evidence of bad faith.”6 A 
Florida judge made a similar obser-
vation, “The number of bad faith 
cases filed in the court appears to 
be exponentially increasing, but 
the increase does not appear to be 
directly linked to the actions of the 

insurers.”7

Against the backdrop of this 
evolving bad faith legal landscape, 
insurers, policyholders, and their 
counsel need to be prepared to rec-
ognize and respond to scenarios 
that lend themselves to the pursuit 
of bad faith claims against insurers 
that conduct a flawed investigation, 
fail to promptly settle or respond 
to a meritorious claim, and/or 
ignore important claims-handling 
requirements.

Insurer’s Reservation of 
Rights
An insurer’s reservation of the right 
to contest the eventual scope and 
availability of indemnity cover-
age continues to generate coverage 
litigation. At stake is the insurer’s 
right to control the defense with 

counsel of its choosing while main-
taining the ability to contest the 
availability of indemnity coverage 
for the insured’s ultimate liability. 
A failure to adequately inform the 
insured of applicable policy limi-
tations and/or its entitlement to 
independent defense counsel can 
estop the insurer from contesting 
indemnity coverage.

To reserve or not to reserve? 
When the potentially applicable 
policy exclusion or limitation is 
unlikely to make a significant dif-
ference in the insurer’s ultimate 
indemnity coverage determina-
tion—either because the facts are 
unlikely to support an outright 
coverage denial or because of the 
insurer’s reluctance to jeopardize a 
long-standing and valued policy-
holder relationship—the insurer 
may decide that the benefits of 
retaining control over the defense 
and settlement decisions outweigh 
the protections afforded by issuing 
a reservation of rights (ROR). On 
the flip side, however, the insurer 
has to weigh the risk that it could 
lose the ability to assert a well-
founded coverage defense supported 
by factual information uncovered 
in the course of the litigation if the 
insured can establish that its inter-
ests were harmed by the insurer’s 
control of its defense without an 
ROR and/or that the insured relied 
to its detriment on the understand-
ing that the insurer did not intend 
to contest coverage.

For example, in New York, if an 
insurer defends an insured without 
reserving its right to deny cover-
age based on the applicable facts, 
the insurer may be estopped from 
denying coverage, even if the 
threshold coverage determination 
was mistaken.8 New Jersey simi-
larly recognizes that an insurer is 
estopped from denying coverage 
under “appropriate circumstances.”9 
“Appropriate circumstances” exist 
where an insurer defends a claim 
against its insured, with knowledge 
of facts that are relevant to a policy 

Some courts have voiced 
concerns that bad faith claims 

are sometimes pursued too 
freely to secure lucrative 

recoveries against insurers 
rather than as a means 
of protecting legitimate 

policyholder interests.
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defense or to a basis for noncover-
age, without a valid ROR to deny 
coverage at a later time.10

In deciding whether an insurer 
that “controlled” the insured’s 
defense without issuing an effec-
tive ROR should be estopped from 
denying indemnity coverage, New 
Jersey courts also examine who 
appointed defense counsel and 
whether the insurer was making 
pertinent decisions.11 If the insurer 
has exercised control over the lit-
igation without an appropriate 
reservation for a sufficient period of 
time, estoppel is imposed without 
proof of actual prejudice.12

To determine “whether an insurer 
should be estopped from assert-
ing exclusion defenses under 
policies because of prejudice to 
the insured, the test is whether 
the insurer’s acts or omis-
sions ‘constitute[d] a material 
encroachment upon the rights 
of an insured to protect itself by 
handling the claim directly and 
independently of the insurer.’”13

Effectively reserving rights. 
Even when the insurer errs on the 
side of caution by reserving its 
right to contest the availability of 
indemnity coverage for the claims 
asserted against its insured, the 
insurer and/or its coverage counsel 
sometimes neglect to ensure that 
the coverage correspondence will 
pass muster under the governing 
law in the applicable jurisdiction. 
Notwithstanding the difficulty asso-
ciated with trying to remain abreast 
of state-specific ROR requirements 
around the country,14 claims exam-
iners and coverage counsel need 
to ensure the ROR includes any 
required language, such as con-
tact information for the division of 
insurance in the particular state. In 
some jurisdictions, the ROR must 
also inform the insured of its right 
to accept or reject a defense under 
an ROR and/or its entitlement to 
independent counsel.

The consequences of failing to 
adequately apprise the insured of its 
rights in light of the insurer’s ROR 
was highlighted in Harleysville 
Group Insurance v. Heritage Com-
munities, Inc.15 Harleysville’s RORs 
did not discuss the factual bases of 
the claims against the insureds in 
any detail and largely consisted of 
cut-and-paste excerpts of policy 

provisions the insurer believed were 
relevant to its coverage analysis 
without explaining how those pro-
visions applied to the facts of the 
lawsuits filed against the insureds. 
In affirming special referee findings 
that required Harleysville to fully 
cover its pro rata time-on-the-risk 
share of multimillion dollar verdicts 
entered against its insureds in two 
defective construction lawsuits, the 
Supreme Court of South Carolina 
relied heavily on its determina-
tion that Harleysville’s RORs were 
defective for the following reasons:

• The RORs did not clearly 
inform the insureds of Har-
leysville’s intent to contest the 
availability of indemnity cov-
erage for any specific portion 
or type of damages sought in 
the underlying lawsuits;

• The RORs did not inform 
the insureds of the need to 
allocate “damages between 
covered and non-covered 
losses” in the underlying tri-
als, which were resolved via 
general jury verdicts;

• The insurer did not inform 
the insureds of its intent 
to initiate a declaratory 

judgment action to contest 
the availability of coverage if 
the insureds were held liable 
in the underlying lawsuits; 
and

• The RORs did not alert the 
insureds to the potential for 
a conflict of interest between 
Harleysville’s interests and 
their own with regard to the 

handling of the underlying 
lawsuits.

In several jurisdictions, the 
ROR must inform the insured of 
its option to decline the condi-
tional representation and handle 
its own defense subject to the right 
to obtain reimbursement of its 
reasonable defense costs if the cov-
erage determination is resolved 
in its favor at the conclusion of 
the underlying case. In New Jer-
sey, an insurer that undertakes an 
insured’s defense without notifying 
the insured of its option to decline 
the representation in its ROR let-
ter is precluded from contesting 
indemnity coverage.16 Consent may 
be inferred from an insured’s accep-
tance of representation, “but to 
spell out acquiescence by silence, 
the letter [reserving the insurer’s 
right not to indemnify the insured] 
must fairly inform the insured 
that the offer may be accepted or 
rejected.”17 The ROR letter does 
not need to use any particular exact 
words, such as “you may ‘accept or 
reject’ the offered defense,” as long 
as the letter does not “reflect or 
even suggest a unilateral decision” 
by the insurer.18

Harleysville Group Insurance 
highlighted the consequences 
of failing to adequately apprise 
the insured of its rights in light 
of the insurer’s ROR.



TORT TRIAL & INSURANCE PRACTICE SECTION

15

THE BRIEF  ■  FALL 2017

Published in The Brief, Volume 47, Number 1, Fall 2017. © 2017 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof 
may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

Published in The Brief, Volume 47, Number 1, Fall 2017. © 2017 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof 
may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

Vermont likewise requires insur-
ers to obtain the insured’s consent 
to a defense under an ROR to pre-
serve their coverage defenses.19 A 
“unilateral reservation of rights” is 
“ineffective.”20 Best practice sug-
gests an insurer should obtain the 
insured’s express acknowledgment 
that the insurer’s defense under an 
ROR does not waive its coverage 
defenses by having it countersign 
an ROR. An insurer also needs to 
include a “savings clause” reserving 
the right to supplement its ROR to 
assert other available defenses.21

Other jurisdictions statutorily 
require that coverage positions be 
asserted within specific time con-
straints to be effective. In New York, 
for example, Insurance Code section 
3420(d), which applies to bodily 
injury claims under policies issued in 
New York for accidents occurring in 
New York, obligates insurers to issue 
written coverage disclaimers to the 
insured and the claimant “as soon as 
is reasonably possible.”22 In instances 
when the basis for the coverage 
denial is readily apparent, courts 
have held disclaimers untimely 
when issued as little as 30 days after 
the insurer receives the request for 
coverage. Recent decisions from 
New York’s First Department (which 
includes Manhattan and the Bronx) 
have invalidated late notice deni-
als when they were issued in less 
than 30 days.23 Florida likewise has 
statutory time frames that must be 
satisfied to preserve certain coverage 
defenses.24

Reservations of rights and 
independent counsel. Because an 
insurer’s reservation of its right to 
deny coverage for some but not 
all of the claims asserted in the 
underlying lawsuit may generate a 
conflict of interest, many jurisdic-
tions require an insurer to pay for 
independent counsel selected by the 
insured. Succinctly stated, there is 
a conflict “where the defense attor-
ney’s duty to the insured would 
require that he defeat liability on 
any ground and his duty to the 

insurer would require that he defeat 
liability only upon grounds which 
would render the insurer liable.”25 
After all, “counsel should not be 
called upon suddenly to ‘change 
hats’ and speak in and for the insur-
er’s interests when his role has 
previously been and should remain 
that of a zealous advocate for his cli-
ent, the insured.”26

While the overall contours of 
the circumstances giving rise to 
the insured’s right to indepen-
dent counsel are well understood, 
there are significant jurisdictional 
differences regarding the types of 
potential conflicts that can arise.

Alaska,27 California,28 and 
Florida29 govern the right to inde-
pendent counsel by statute. Alaska 
first recognized the right to inde-
pendent counsel in the common 
law.30 California likewise originally 
recognized the right to independent 
counsel at common law.31

Florida’s statute requires that 
in order to preserve a “coverage 
defense,”32 an insurer must either 
deny coverage based on that defense, 
obtain the insured’s consent to a 
nonwaiver agreement, or “[r]etain[] 
independent counsel which is mutu-
ally agreeable to the parties,” and 
that “[r]easonable fees for the coun-
sel may be agreed upon between the 
parties or, if no agreement is reached, 
shall be set by the court.”33

For any ROR in Florida, “when 
an insurer offers to defend under 
a reservation of rights, Florida law 
provides that the insured may, 
at its election, reject the defense 
and retain its own attorneys with-
out jeopardizing its right to seek 
indemnification from the insurer 
for liability.”34 Unlike New Jersey 
and Vermont, however, no case 
has explicitly recognized that an 
insured which rejects a defense 
under an ROR is entitled to be 
reimbursed for the costs incurred 
defending itself.

In contrast to the statutory 
requirements enacted in Alaska, 
California, and Florida, case law 

governs the parameters for an 
insured’s right to independent 
counsel in most jurisdictions. In 
Illinois, the test employed to deter-
mine if independent counsel is 
required is whether the insur-
er’s “interests would be furthered 
by providing a less than vigorous 
defense to [the] allegations.”35 As 
an example, this situation arises 
when the underlying complaint 
contains two mutually exclusive 
theories of liability (e.g., inten-
tional conduct vs. negligent 
conduct) where the policy covers 
one theory but bars the other.36

New York law similarly pro-
vides that “[i]ndependent counsel 
is only necessary in cases where 
the defense attorney’s duty to 
the insured would require that 
he defeat liability on any ground 
and his duty to the insurer would 
require that he defeat liability only 
upon grounds which would render 
the insurer liable.”37 The New York 
appellate divisions are divided, 
however, regarding whether an 
insurer has an affirmative duty to 
notify an insured when a conflict 
entitles the insured to independent 
counsel.38

Although the concept that a 
conflict arising from an insurer’s 
ROR entitles an insured to inde-
pendent counsel is widely accepted, 
not every ROR gives rise to a 
potential conflict of interest that 
justifies the transfer of control 
over the defense to the insured.39 
Instead, an analysis under each 
state’s current law must be under-
taken to determine if the insured 
is indeed entitled to independent 
counsel.

Allocation of Progressive 
Losses over Multiple 
Policy Periods
Progressive, long-tail exposures 
arising from asbestos injuries, envi-
ronmental contamination, and 
construction defects are recur-
ring sources of coverage litigation 
and evolving legal trends. How to 
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divide responsibility for payment of 
these claims between consecutive 
insurers and policyholders remains 
a hotly contested issue. Courts 
addressing this issue for the first 
time choose between one of sev-
eral theories for allocating losses. 
The “all sums” or joint and several 
liability approach holds a single 
insurer liable even if multiple poli-
cies are triggered.40 That insurer 
may then pursue other triggered 
insurers to allocate the loss based 
on the other insurance provisions 
of the policies. Pro rata time-on-
the-risk allocation splits the loss 
evenly across the duration of the 
progressive loss.41 By limits/pro rata 
time-on-the-risk allocation consid-
ers both the time on risk and the 
policy limits in place during the 
progressive loss.42

Courts take differing approaches 
to the treatment of uninsured peri-
ods. Some allocate losses during 
uninsured periods to the insured.43 
Some jurisdictions recognize an 
exception when an insured cannot 
purchase insurance to cover a par-
ticular risk because it is not available 
for purchase. The emerging majority 
rule highlighted by recent opinions 
endorses the pro rata allocation of 
covered damages across the progres-
sive loss period, including uninsured 
periods, regardless of the reason 
for the lack of insurance coverage. 
This rule has been applied to both 
indemnity and defense obligations.

For example, in Keyspan Gas 
East Corp. v. Munich Reinsurance 
America, Inc.,44 the court reiterated 
that New York law allocates cover-
age for continuous environmental 
damage on a pro rata basis among 
all triggered insurance policies. The 
court confirmed that time-on-the-
risk allocation was consistent with 
the policy language and with the 
assumption that the amount of the 
pollution sustained over multiple 
policy periods was indivisible. The 
court then examined the question 
posed by the insurer’s appeal—
whether the insured should bear the 

risk of loss for uninsured years when 
coverage was not available.

Considering this issue of first 
impression under New York law, 
the appellate court explained that 
persuasive authority from other 
jurisdictions was split. The court 
noted that some courts, starting 
with the New Jersey Supreme Court 
in Owens-Illinois, Inc. v. United 
Insurance Co.,45 do not allocate lia-
bility to the insured for uninsured 
periods if the insured could not pur-
chase coverage for the relevant risk 
exposure during those periods. The 
court contrasted that rule with the 
litany of other decisions that require 
the insured to shoulder the respon-
sibility for the loss amount allocated 
to uninsured periods.46

The court noted that the Cen-
tury policies limited coverage to 
occurrences and accidents and 
exposure to conditions that resulted 
in damage “during the policy 
period.”47 Based on that language, 
the court held that allocating lia-
bility to Century for uninsured 
periods would contravene the 
express wording of the insurance 
contracts. The court rejected Key-
span’s argument that imposing 
liability on Century for years during 
which insurance was unavailable 
was consistent with the risk-spread-
ing purpose of insurance. On the 
contrary, doing so would rewrite 
the policy limitations in favor of 
Keyspan and at no additional pre-
mium cost. In essence, Keyspan 
effectively would obtain the benefit 
of free insurance for such uninsured 
years. On this basis, the appel-
late court concluded that Century 
was not liable for any part of the 
cleanup costs for the years before 
1953 and after 1986 when insur-
ance was unavailable to Keyspan.

The Sixth Circuit reached the 
same conclusion in Continental 
Casualty Co. v. Indian Head Indus-
tries, Inc.48

In contrast, the New Jer-
sey Superior Court reaffirmed 
the Owens-Illinois unavailability 

exception in Continental Insur-
ance Co. v. Honeywell International, 
Inc.49 The insurers argued that the 
insured assumed the risk of asbestos 
bodily injury claims by continuing 
to manufacture asbestos-contain-
ing products after it could no longer 
procure liability insurance. The trial 
and intermediate appellate courts 
rejected the insurers’ argument, 
but the New Jersey Supreme Court 
granted review in December 2016.

The Louisiana Supreme Court 
in Arceneaux v. Amstar Corp. also 
opted to apply pro rata allocation to 
defense costs, finding an insurer was 
only responsible for approximately 
3.5 percent of the defense costs for 
long-term exposure claims involv-
ing more than 100 plaintiffs.50 The 
underlying claims were brought 
by plaintiffs alleging hearing loss 
from working at a refinery in Arabi, 
Louisiana, from 1941 to 2006. Con-
tinental issued commercial general 
liability (CGL) policies that covered 
only 26 months over the course of 
the 65-year exposure period. Con-
tinental offered to defend under an 
ROR and pay 25 percent of the total 
defense costs—an offer the insured 
rejected.

In concluding that Continental’s 
defense cost obligation was sub-
ject to pro rata allocation, the court 
focused on the standard CGL pol-
icy language that the “bodily injury” 
must occur “during the policy period.” 
Based on this language, the court 
stated that “neither party could rea-
sonably expect that the insurer was 
liable for losses that occurred outside 
the policy coverage periods.”51

Claims File Discovery: 
Eroding Attorney-Client 
Privilege and Work 
Product Protection?
The discoverability of the insurer’s 
claims file in insurance coverage 
and bad faith litigation remains 
hotly contested. As with any evi-
dentiary issue, the court rulings 
are fact driven and case specific. 
In federal court, applicable state 
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law controls the attorney-client 
privilege evaluation. Work prod-
uct protection is analyzed under the 
framework established by Federal 
Rule of Civil Procedure 26(b).

Because both in-house and 
outside counsel are involved in 
coverage disputes before litigation 

incepts, questions over whether the 
attorneys are functioning as attor-
neys or claims adjusters generate 
many discovery disputes over the 
applicability of attorney-client and/
or work product privileges. Courts 
generally recognize that the mere 
involvement of an attorney in the 
creation of a particular document is 
insufficient in and of itself to shield 
documents from production based 
on the attorney-client privilege. 
As the court noted in Amerisure 
Mutual Insurance Co. v. Crum & 
Forster Specialty Insurance Co.:

[T]o the extent than an attorney 
acts as a claims adjuster or claims 
processor and not as a legal advi-
sor, the attorney-client privilege 
does not apply. The party assert-
ing the claim of privilege has the 
burden to show that the “primary 
purpose of the communication in 
question was for the purpose of 
obtaining legal advice, not busi-
ness advice.”52

A similar inquiry is made in 
evaluating work product claims, 

with courts often conducting an in 
camera examination of the with-
held documents to determine if 
they were created in the ordinary 
course of business or in anticipa-
tion of litigation. As a general rule, 
work product protection attaches 
on the date of coverage denial. But, 

the general rule is not a bright-line 
test because “[t]he mere possibil-
ity that a certain event might lead 
to future litigation does not render 
privileged all documents pre-
pared subsequent to that event.”53 
Documents reflecting counsel’s fac-
tual investigation may be deemed 
materials generated in the ordi-
nary course of business that are 
not protected by the work product 
doctrine.

Bad faith cases are handled dif-
ferently than disputes solely about 
coverage. In bad faith cases, courts 
are increasingly unlikely to sus-
tain privilege and/or work product 
objections based on the view that 
the policyholder requires access to 
the insurer’s claims file materials to 
prove its case.54 Couch on Insurance 
3d notes:

[I]t has been said that the nature 
of the issues in a bad faith insur-
ance action automatically 
establishes the substantial need 
element for discovery of certain 
materials in the insurer’s claims 
file, which is one of the factors 

to be considered in determining 
whether the claims file is exempt 
from discovery under the work 
product rule.55

“[T]he documents in the [insurer’s] 
file are often the only reliable indi-
cation of whether the insurance 
company acted in bad faith.”56

Some jurisdictions presume that 
the attorney-client privilege and/
or work product protection will 
not shield claims file materials 
from disclosure in bad faith cases 
unless the insurer can “overcome 
the presumption of discoverabil-
ity by showing its attorney was not 
engaged in the quasi-fiduciary tasks 
of investigating and evaluating or 
processing the claim, but instead 
in providing the insurer with coun-
sel as to its own potential liability; 
for example, whether or not cover-
age exists under the law.”57 If the 
insurer can overcome the threshold 
presumption of the discoverability 
of claims file materials, the court 
will conduct an in camera review of 
the claims file and redact any com-
munications that reflect counsel’s 
mental impressions, unless those 
mental impressions are directly 
relevant to the dispute over the 
insurer’s alleged bad faith disregard 
of its quasi-fiduciary responsibilities 
to its insured.58

Even when courts uphold an 
insurer’s assertion of privilege 
objections in bad faith litigation, 
they strictly limit the privilege’s 
application to communications 
“made for the purpose of facilitat-
ing the rendition of professional 
legal services.”59

As a practical matter, effectively 
asserting attorney-client and/or 
work product grounds to withhold 
claims file materials from produc-
tion requires the insurer to properly 
assert objections to production and 
provide evidence to support its 
position. Pro forma objections are 
insufficient. Absence of a detailed 
privilege log can waive objections. 
An affidavit to establish evidence 

Questions over whether 
attorneys are functioning as 

attorneys or claims adjusters 
generate many discovery 

disputes over the applicability 
of attorney-client and/or work 

product privileges.
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necessary to support the objections 
is essential and must include facts 
sufficient for a court to determine 
that a specific document should be 
protected from production.

In Amerisure, production was 
ordered because the Crum & For-
ster adjuster’s affidavit did not 
provide enough evidence for the 
court to determine if the docu-
ments provided legal advice, or 
merely reflected business advice 
regarding claims handling and a 
factual determination concern-
ing the insured’s satisfaction of its 
self-insured retention obligation.60 
In Anastasi v. Fidelity National 
Title Insurance Co., the appellate 
court identified similar inadequa-
cies with a declaration provided 
by the insurer’s in-house attor-
ney, noting “it does not address 
why these documents are primar-
ily or predominantly of a legal 
character and/or the purpose or 
context regarding those particular 
communications.”61

Zagorski v. Allstate Insurance 
Co.62 illustrates how not to pro-
tect documents from discovery. 
There, an insured sought discov-
ery in a bad faith case of claims file 
materials, claim manuals, informa-
tion about other bad faith claims, 
and specifics regarding other fire 
cases defended by Allstate’s attor-
ney. Blanket objections asserted 
that the information sought was 
not relevant, was overly broad and 
burdensome, and was protected 
from production by the attorney-
client privilege and work product 
doctrine. No privilege log was pro-
vided. At the hearing, relevancy 
was the only portion of the objec-
tion argued. Nonetheless, the trial 
court sustained some of the objec-
tions to some of the insured’s 
document requests without speci-
fying which part of the objections 
applied.

The appellate court overruled 
the majority of the objections, tak-
ing Allstate and its attorneys to 
task for the way the objections were 

asserted and defended:

Truthful disclosure is the object 
of all discovery procedures. Stock 
objections and fractional disclo-
sures render our discovery rules 
and procedures meaningless. 
Such tactics delay the search for 
truth, waste judicial resources, 
and should not be condoned 
by the parties or the trial court. 
We hope that this will serve 
as an admonition that assert-
ing an objection followed by a 

litany of hollow grounds, with-
out the intention or means to 
defend those grounds, is an abuse 
of the discovery process that may 
warrant sanctions. In addition, 
litigants are reminded that a bald 
objection preserves nothing for 
review.63

Conclusion
As we look back on this Commit-
tee’s 25-year history, we can chart 
overall trends in several recurring 
sources of coverage litigation, such 
as bad faith claims, tripartite rela-
tionships, allocation and priority of 
coverage disputes, and claims file 
discovery battles.

While more difficult to track, 
other shifts in the “life of a cover-
age attorney” and his or her clients 
are equally, if not more, important. 
These include the challenges pre-
sented by the need to keep up with, 
or at least winnow through, the 
onslaught of information that arrives 
in our inboxes on a daily basis regard-
ing important coverage decisions 
and developments from around the 
country. The increased importance 
of being able to come up with “rapid 
response” solutions to high-stakes 

and complicated disputes also brings 
its own set of pressures.

Without minimizing these obsta-
cles, coverage counsel also enjoy 
the benefits that come from the 
opportunity to tackle intellectually 
challenging disputes that inevitably 
result when questions arise over the 
availability of insurance coverage 
for emerging technologies or busi-
ness models under specialized or 
traditional insurance policies. n

Notes
1. 899 So. 2d 1121, 1125 (Fla. 

2005).
2. 658 So. 2d 55 (Fla. 1995).
3. Ruiz, 899 So. 2d at 1125 

Coverage counsel enjoy 
benefits from tackling 
intellectually challenging 
disputes that result when 
questions arise over the 
availability of coverage 
for emerging technologies 
or business models under 
specialized or traditional 
insurance policies.
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